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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------------------x
:
CARL E. PERSON,
:
:
Plaintiff,
:
:
-against:
:
UNITED STATES OF AMERICA (Executive
:
Branch, Article II of U.S. Constitution),
:
STEVEN MNUCHIN, Secretary of the
:
Department of the Treasury,
:
KIRSTJEN NIELSEN, Secretary of
:
Homeland Security,
:
ANDREW WHEELER, Acting Administrator
:
of Environmental Protection Agency,
:
THE BOARD OF GOVERNORS OF THE FEDERAL :
RESERVE SYSTEM a/k/a the Federal Reserve, and
:
JEROME POWELL, Chairman, The Board
:
of Governors of the Federal Reserve System
:
a/k/a the Federal Reserve,
:
:
Defendants.
:
:
------------------------------------------------------------------------x

Civil Action No.

COMPLAINT
[Mandamus Action to
End Government Shutdown]

Plaintiff, acting pro se, for his complaint against the Defendants, alleges as follows:
INTRODUCTION
1.

This action is brought as a “Bivens”1 direct Constitutional action to require by

mandamus each of the above-captioned Defendants to maintain by payment (or facilitation of
payment) of all of the government pre-shutdown services (the “Pre-Shutdown Services”) unless
and until any statute is enacted which ends or reduces the Pre-Shutdown Services.
_____________________________
1. Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971).
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2.

The Pre-Shutdown Services have been duly authorized by statutes, rules and

regulations; the Defendants have the authority to print or otherwise create the money or credits
needed for payment; payment for the shutdown services (the “Shutdown Services”) is impliedly
included in any existing debt ceiling announced by Congress and/or the President; and there is no
limitation on the amount of money that can be created by the Defendants because the Defendants
are no longer prohibited from their Constitutional duty and right as a nation to create money by
any gold or silver standard.2
3.

The federal court system under Article III of the U.S. Constitution has the power

as a co-equal branch of government to preserve itself by a sue sponte mandamus order
compelling the Defendants to provide the money and/or credits needed to maintain the federal
court system (and, arguably, any Pre-Shutdown Services that have meanwhile become essential).
This is an important part of this action because this action could not be decided if the federal
courts closed their doors for lack of funding (or essential services of government were not
provided). A Bloomberg online article by Erik Larsen published January 4, 2019 entitled
“Courts Run Out of Cash Next Friday. Here’s What Happens Then”, stated:

_______________________
2. A 62-page article entitled “An Essay on the History of Banking” enables readers to acquire
substantial historical information about the creation of money, fractional reserve system, gold
and silver standards, statute requiring sale of all privately-owned gold to the Federal Reserve,
location and/or disappearance of gold holdings, the Federal Reserve System in the United States,
fractional banking, the right of a nation to issue its own money without interest, the English
banking system, the Rothschilds, and other information which can help lead to the conclusion
that no Act of Congress is required to further authorize payment of the lawful, shutdown
operations of the United State government.
Source: https://criminalbankingmonopoly.wordpress.com/banking-essay/

2

The system has enough money left over from fees and other
sources to run through Jan. 11, according to the Administrative
Office of the U.S. Courts, which supports the judiciary. After that,
nonessential workers at the 94 federal district courts, and at higher
courts across the country, may have to stay home even as skeleton
crews show up -- without pay -- to handle matters deemed essential
under U.S. law, including many criminal cases.
Individual courts and judges will then decide how to fulfill those
critical functions, said David Sellers, a spokesman for U.S. Courts.
He pointed to earlier shutdowns, the longest of which was the 21day furlough that started in December 1995 and ended in January
1996. A shutdown beyond Jan. 11 would break that record.

4.

“Non-essential services” does not apply to all that has been shut down. A

substantial amount of the Shutdown Services has or will become essential, with the consequence
that the shutdown (the “Shutdown”) whether intentional or not necessarily includes essential
governmental services, which is another reason that a partial shutdown of governmental services
is unconstitutional and must be ended by the Courts.3
_____________________________
3.
Historically, failure to fund governmental services did not cause a termination of
services, but because of two Justice Department memoranda in 1980-1981, the government
adopted the legal position that Congressional funding was required. This is explained in a Vox
online article dated January 19, 2018, as follows:
The government has officially shut down 18 times since the modern process that
Congress uses to pass budget and spending bills took effect in 1976. The first six of
those didn't actually affect the functioning of government at all. It wasn't until a set
of opinions issued by Attorney General Benjamin Civiletti in 1980 and ’81 that the
government started to treat "spending gaps" — periods when Congress has failed to
allocate funds for the ongoing functions of government — as necessitating the full or
partial shutdown of government agencies.
But from the Reagan years onward, any period in which Congress failed to pass
funding measures has meant that major chunks of the government stop operating.
Which parts differ from shutdown to shutdown, but it generally excludes essential
services without which the economy would grind to a halt and people would die.
Source: https://www.vox.com/2018/1/19/16910986/government-shutdown-what-shuts-downexempt-essential-nonessential
3

5.

A Washington Post online article by Damian Paletta and Erica Werner published

on January 4, 2019 states:
Food stamps for 38 million low-income Americans would face
severe reductions ….
The Trump administration, which had not anticipated a long-term
shutdown, recognized only this week the breadth of the potential
impact, several senior administration officials said. The officials
said they were focused now on understanding the scope of the
consequences and determining whether there is anything they can
do to intervene.
Thousands of federal programs are affected by the shutdown, but
few intersect with the public as much as … the Department of
Agriculture’s Supplemental Nutrition Assistance Program, the
current version of food stamps.
The partial shutdown has cut off new funding to … the USDA,
leaving them largely unstaffed and crippling both departments’
ability to fulfill core functions.
The potential cuts to food stamps … illustrate the compounding
consequences of leaving large parts of the federal government
unfunded indefinitely — a -scenario that became more likely
Friday when President Trump said he would leave the government
shut down for months or even years … .
The SNAP program is rare among federal initiatives because it
requires annual funding from Congress, even though its existence
is automatically renewed.

PARTIES
6.

Plaintiff, Carl E. Person, citizen of the United States and a resident of New York,

NY, is an attorney, taxpayer and consumer of some of the services which have been shut down
by Defendant. Plaintiff ran (unsuccessfully) for New York State Attorney General as a
Libertarian in 2010 and 2014.
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7.

Defendant, United States of America (Executive Branch, Article II of the U.S.

Constitution), as of December 22, 2018 has shut down part of the government services deemed
by it to be non-essential, such as National Parks, various State Department and Treasury
Department services, museums, the IRS (delay in refunds), and environmental and food
inspections, and parts of the Department of Homeland Security.
8.

The extent of the shutdown involving 800,000 federal employees can be seen by

reference to the 2013 shutdown.4

_______________________
4. In October, 2013, a 16-day shutdown of government services affected all or parts of the
services of the following federal agencies or activities: American Battle Monuments
Commission; Congress; Consumer Product Safety Commission; Department of Agriculture;
Department of Commerce; Department of Defense; Military Academies; Department of
Education; Department of Energy; Department of Health and Human Services; Centers for
Disease Control and Prevention; Food and Drug Administration; National Institutes of Health;
Department of Homeland Security; Department of Housing and Urban Development;
Department of the Interior; Department of Justice; Department of Labor; Department of State;
Department of Transportation; Department of the Treasury; Internal Revenue Service;
Department of Veterans Affairs; Environmental Protection Agency; Federal Communications
Commission; Federally funded research and development centers; General Services
Administration; Intelligence agencies; Library of Congress; National Aeronautics and Space
Administration; National Archives; National Labor Relations Board; National Science
Foundation; National Transportation Safety] Board; Nuclear Regulatory Commission; Office of
Special Counsel; Small Business Administration; Smithsonian Institution; Social Security
Administration; and The White House.
Source:
https://en.wikipedia.org/wiki/List_of_agencies_affected_by_the_United_States_federal_govern
ment_shutdown_of_2013
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9.

Defendant, Steven Mnuchin (“Secretary Mnuchin”), Secretary of the

Department of the Treasury, has his offices at 1500 Pennsylvania Ave., NW,
Washington, DC 20220. Secretary Mnuchin has participated in the shutdown by terminating
some of the governmental services that the Department of the Treasury was providing prior to
the shutdown, and has the authority and duty not to shut down any such services. Secretary
Mnuchin has the duty and authority to pay or require payment for and continuation of the preshutdown services being provided by his agency, and has failed to perform his duty.
10. Defendant, Kirstjen Nielsen (“Secretary Nielsen”), Secretary of Homeland
Security, has her offices at 300 7th Street SW, Washington, DC 20024. Secretary Nielsen has
participated in the shutdown by terminating some of the governmental services that the
Department of Homeland Security was providing prior to the shutdown, and has the authority
and duty not to shut down any such services. Secretary Nielsen has the duty and authority to pay
or require payment for and continuation of the pre-shutdown services being provided by her
agency, and has failed to perform her duty.

:

11. Defendant, Andrew Wheeler (“Acting Administrator Wheeler”), Acting
Administrator of the Environmental Protection Agency, has his offices at 1200 Pennsylvania
Avenue, N.W., Washington, DC 20460. Acting Administrator Wheeler has participated in the
shutdown by terminating some of the governmental services that the Environmental Protection
Agency was providing prior to the shutdown, and has the authority and duty not to shut down
any such services. Acting Administrator Wheeler has the duty and authority to pay or require
payment for and continuation of the pre-shutdown services being provided by his agency, and
has failed to perform his duty.
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12. Defendant, The Board of Governors of the Federal Reserve System a/k/a the
Federal Reserve (the “Federal Reserve”), a privately-owned entity, with offices at Constitution
Avenue NW & 20th Street NW, Washington, DC 20551. The Federal Reserve has participated
in the shutdown by not permitting creation of the money needed to make payment for the nonessential government services that have been shut down by the governmental Defendants, and
has the authority and duty to make the money available for payment for such services. The
Federal Reserve has the duty and authority to make money or credits available to each of the
government agencies that is participating in the shutdown of non-essential services, and has
failed to perform this duty.
13. Defendant, Jerome Powell (“Chairman Powell”), Chairman of The Board of
Governors of the Federal Reserve System a/k/a the Federal Reserve, with offices at Constitution
Avenue NW & 20th Street NW, Washington, DC 20551. Chairman Powell [in his capacity as
Chairman] has participated in the shutdown by not permitting creation of the money needed to
make payment for the non-essential governmental services that have been shut down by the other
Defendants, and has the authority and duty to make the money available for payment for such
services. Chairman Powell has the duty and authority to make money or credits available to each
of the government agencies that is participating in the shutdown of so-called “non-essential
services” (including some essential services), and has failed to perform his duty.
14.

The New York Times reported on January 2, 2019 that
Nine departments, including those of Homeland Security, Justice,
State and Treasury, are affected. So are several federal agencies,
including the Environmental Protection Agency and NASA.
In all, about 800,000 government employees are feeling the effects,
with just under half sent home on unpaid leave and just over half
working without pay. Those who are working can expect
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compensation when the government reopens, but those who have
been furloughed have no such guarantee.

15.

The effect of the shutdown is to create a partial shutdown of the nation’s

economy, which reduces the ability of most persons in the United States to pay for goods and
services, and therefore adversely affects and threatens the economic and business interests of the
Plaintiff as well as most other professional organizations and businesses in the United States.
16.

Non-Payment begins for the bi-weekly pay period ending Wednesday, January 9,

2019, with payment to be received Wednesday, Thursday or Friday, the 9th, 10th or 11th of
January, 2019, depending on the employee, and the method of payment. Thus, an injunction
ordering Defendants to continue payments, if issued right away, would not be resurrecting
payments that already have been stopped.
JURISDICTION
17.

Federal subject matter jurisdiction pursuant to 28 U.S.C. § 1331, which provides:
The district courts shall have original jurisdiction of all civil
actions arising under the Constitution, laws, or treaties of the
United States.

Federal subject matter jurisdiction exists pursuant to 28 U.S.C. § 1331 because the Plaintiff’s
action arises under the Constitution and laws of the United States.
VENUE
18.

Venue is proper pursuant to 28 U.S.C. §§ 1391(b)(1), 1391(b)(2), 1391(b)(3) and

1391(e)(1)(B).
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FACTUAL BACKGROUND
19.

Congress and the President of the United States were unable to enact a law or

resolution providing for funding of various so-called “non-essential” services of various agencies
of the Defendant by Friday, December 21, 2018 (the “Failure to Finance”).
20.

By reason of the Failure to Finance, the Defendant shut down part of then existing

governmental operations of non-essential (as well as some essential) services starting December
22, 2018 (the “Shutdown”).
21.

The non-essential (and other) services that were shut down had been, prior to the

Shutdown, duly authorized services of the Defendant and/or its agencies.
22.

On August 15, 1971, President Richard M. Nixon eliminated the last restriction

on issuance of money when he signed a bill which no longer required United States money to
have any backing such as gold or silver. At the time, foreign governments flush with money were
demanding payment in gold, which was draining the already diminished supply of gold held by
the U.S. government.
23.

During the period from 1879 to 1971, any money issued by the United States

could only be issued if there was the required amount of gold. As a practical matter, the U.S.
went off the gold standard in 1933, and President Nixon ended what little remained in 1971.5

_______________________
5. The Founding Fathers wrote a bi-metallic gold-silver standard into the United States
Constitution. For the first 40 years of its existence, the U.S. operated on a bi-metallic system of
gold and silver. The U.S. stopped using silver as a standard in 1968 (or by the Nixon order in
1971).
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24.

As a result, starting on August 15, 1971, money could be printed by the

Defendant or its agents without regard to any gold, silver or other backing, and was limited only
by lawful acts of Congress and the President, through statutory enactments.
25.

The non-essential activities were lawfully created by the Defendant and the

Defendant is not required to have any further authorization to pay for what already has been
authorized, because issuance of money by the Defendant or its agent no longer requires any gold,
silver or other backing.
26.

Whatever authorization was given by Congress and/or the President for the non-

essential operations prior to the shutdown is the only authorization needed to make payment for
such operations.
27.

The Defendant, through enactment of a statute, is always able to eliminate or

modify some or all of the non-essential services, but until this is accomplished, the Defendant
has a Constitutional duty to continue with its government operations. Any shutdown of
government services requires approval of Congress and/or the President.
28.

The Defendants’ duty to the Plaintiff and other citizens of the United States to

continue these governmental services is a justiciable matter for which the Court may grant a writ
of mandamus, pursuant to the Mandamus Act, 28 U.S.C. § 1361, to require the Defendants to
continue and pay for (or participate in payment for) the non-essential (and other) governmental
services unless and until these services have been eliminated or modified by duly enacted statute.
29.

Plaintiff together with the other citizens and residents of the United States are

irreparably injured by the Shutdown and are entitled to a preliminary injunction ordering the
Defendants not to stop paying the U.S. government employees who are being threatened with
non-payment of their salaries and other compensation starting on January 9-11, 2019.
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AS AND FOR A FIRST CLAIM
(Mandamus pursuant to the Mandamus Act, 28 U.S.C. § 1361)

30.

Plaintiff alleges and realleges each of the preceding paragraphs as if they were

fully set forth herein.
31.

The Mandamus Act, 28 U.S.C. § 1361, entitled “Action to compel an officer of

the United States to perform his duty”, provides:

The district courts shall have original jurisdiction of any action in
the nature of mandamus to compel an officer or employee of the
United States or any agency thereof to perform a duty owed to the
plaintiff.

32.

Defendants have a duty to Plaintiff to provide the governmental services

authorized by law. The Constitution does not permit the government to be shut down in whole
or in part, other than by procedures set forth in the Constitution. As to already authorized
government functions, no “Continuing Resolution” or “CR” is needed for funding because the
Congress and/or President through statute, rule or regulation has already authorized the
governmental services, and instead of requiring an agreement to fund (through a CR) approval of
a statute, rule or regulation is required to terminate a government service that has been approved.
This is the obvious way to eliminate unconstitutional governmental shutdowns.
33.

Defendants Federal Reserve and Chairman Powell are for this purpose an agency

and employee of the United States which the Court may make subject to the Court’s mandamus.
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34.

Plaintiff has no way to enforce this duty other than by obtaining a writ of

mandamus compelling the Defendants to pay (or participate in payment) for the non-essential
services that have been shut down, so that the services may resume.
35.

Plaintiff is being irreparably harmed by the Shutdown, through a partial

destruction of the economy in the United States, which is a macro-economic injury incapable of
being proven with certainty as to 99% of the citizens and residents of the United States (and
micro-economic injury to 800,000 government employees and others no longer receiving their
salaries), so that monetary relief is not possible and under law would not be available in any
event, and inevitably is suffered by citizens and others (including the Plaintiff) without recourse.
36.

Plaintiff is entitled to a writ of mandamus compelling each of the Defendants to

perform his/her duty in the making of payments (or participate in the making of payments) to
enable the Shutdown Services to be resumed, unless and until any such services have been
terminated or modified by duly enacted statute or duly promulgated rule or regulation.
37.

Plaintiff is entitled to a preliminary injunction ordering the Defendants not to stop

paying the U.S. government employees who are being threatened with non-payment of their
salaries and other compensation starting on January 9-11, 2019.

AS AND FOR A SECOND CLAIM
(Mandamus or Mandatory Injunction under a Bivens Federal Civil Rights Action)

38.

Plaintiff alleges and realleges each of the preceding paragraphs as if they were

fully set forth herein.
39.

The Defendants have a duty under Article II of the U.S. Constitution of

maintaining the Executive Branch of the U.S. Government. The Constitution does not permit the
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government to be shut down in whole or in part, other than by procedures set forth in the
Constitution. As to already authorized government functions, no “Continuing Resolution” or
“CR” is needed for funding because the Congress and/or President through statute, rule or
regulation has already authorized the governmental services, and instead of requiring an
agreement to fund (through a CR) approval of a statute, rule or regulation is required to terminate
a government operation that has been approved. This is the obvious way to eliminate
unconstitutional governmental shutdowns.
40.

Defendants have not followed the Constitutional procedures for reducing

governmental services, and as a result continue to have a duty to provide the governmental
services being provided without any shutdown of services, non-essential or otherwise.
41.

Defendants have a duty to Plaintiff to provide the governmental services

authorized by law that were being provided prior to the Shutdown.
42.

Plaintiff has no way to enforce this duty other than by obtaining a writ of

mandamus or mandatory injunction compelling the Defendants to pay (or facilitate payment) for
the non-essential (and other) services that have been shut down, so that the services may resume.
43.

Plaintiff is being irreparably harmed by the Shutdown, through a partial

destruction of the economy in the United States, which is an injury incapable of being proven
with certainty, so that monetary relief is not possible and under law would not be available in any
event, and inevitably is suffered by citizens and others (including the Plaintiff) without recourse.
44.

Plaintiff is entitled to a writ of mandamus or mandatory injunction compelling

each of the Defendants to perform his/her duty in the making of payments to enable (or facilitate
the making of payment) the Shutdown Services to be resumed, unless and until any such services
have been terminated or modified by duly enacted statute or duly promulgated rule.
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45.

Plaintiff is entitled to a preliminary injunction ordering the Defendants not to stop

paying the U.S. government employees who are being threatened with non-payment of their
salaries and other compensation starting on January 9-11, 2019.

WHEREFORE, Plaintiff respectfully requests:
1.

A writ of mandamus or mandatory injunction be granted against each of the

Defendants requiring them to make payment and/or issue the money or credits needed to end the
Shutdown of government services, unless and until any lawful statute or regulation or order
terminates any unnecessary services, at which time the mandamus or mandatory injunction shall
cease as to such lawfully terminated unnecessary governmental services.
2.

A preliminary injunction ordering the Defendants not to stop paying the U.S.

government employees who are being threatened with non-payment of their salaries and other
compensation starting on January 9-11, 2019.
3.

An award of Plaintiff’s costs and disbursements; and

4.

Such other and further relief which this Court deems just and equitable.

Dated: New York, New York
January 7, 2019

_____________________________
Carl E. Person, pro se
225 E. 36th Street – 3A
New York NY 10016-3664
Tel: 212-307-4444
Cell: 917-453-9376
Email: carlpers2@gmail.com

14

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

----------------------------------------------------------------------------x
CARL E. PERSON,
:
Plaintiff,
:
-against:
:
UNITED STATES OF AMERICA (Executive
:
Branch, Article II of U.S. Constitution),
:
STEVEN MNUCHIN, Secretary of the
:
Department of the Treasury,
:
KIRSTJEN NIELSEN, Secretary of Homeland Security, :
ANDREW WHEELER, Acting Administrator
:
of Environmental Protection Agency,
:
THE BOARD OF GOVERNORS OF THE FEDERAL
:
RESERVE SYSTEM a/k/a the Federal Reserve, and
:
JEROME POWELL, Chairman, The Board
:
of Governors of the Federal Reserve System
:
a/k/a the Federal Reserve,
:
:
Defendants.
:
----------------------------------------------------------------------------x

Civil Action No.
SUMMONS

To: (each Defendant’s name and address)
UNITED STATES OF AMERICA (Executive Branch, Article II of U.S. Constitution),
White House, Washington, DC
STEVEN MNUCHIN, Secretary of the Department of the Treasury,
1500 Pennsylvania Ave., NW, Washington, DC 20220
KIRSTJEN NIELSEN, Secretary of Homeland Security,
300 7th Street SW, Washington, DC 20024
ANDREW WHEELER, Acting Administrator of Environmental Protection Agency,
1200 Pennsylvania Avenue, N.W., Washington, DC 20460
THE BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM a/k/a the Federal Reserve,
Constitution Avenue NW & 20th Street NW, Washington, DC 20551
JEROME POWELL, Chairman, The Board of Governors of the Federal Reserve System
a/k/a the Federal Reserve, Constitution Avenue NW & 20th Street NW, Washington, DC 20551

A lawsuit has been filed against you. Within 21 days after service of this summons on you (not counting the
day you received it) — or 60 days if you are the United States or a United States agency, or an officer or
employee of the United States described in Fed. R. Civ. P. 12 (a)(2) or (3) — you must serve on the plaintiff
an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure. The
answer or motion must be served on the plaintiff, whose name and address are:
Carl E. Person, pro se
225 E. 36th Street – 3A
New York NY 10016-3664
Tel: 212-307-4444; Cell: 917-453-9376
Email: carlpers2@gmail.com

If you fail to respond, judgment by default will be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.
CLERK OF COURT

Date: January 7, 2019

__________________________________
Signature of Clerk or Deputy Clerk

